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INTRODUCTION 
Queensland’s legal labour disputes history does not exhibit the current trend seen in Canada and 
Switzerland (Gravel & Delpech, 2008) where cases citing International Labour Standards (ILS) 
are often successful (which is not presently the case in Queensland either).  
 The two Queensland cases (Kuhler v. Inghams Enterprises P/L & Anor, 1997 and Bale v. 
Seltsam Pty Ltd, 1996) that have used ILSs were lost. Australia is a member state of the 
International Labour Organization (ILO) and a signatory of many ILSs. Yet, ILSs are not used in 
their legal capacity when compared to other international standards in other areas of law.     
It is important to recognize that ILSs are uniquely underutilized in labour law. Australian 
environmental, criminal, and industrial disputes consistently draw on international standards. 
Why not for the plight of workers? ILSs draw their power from supranational influence in that 
when a case cites an ILS the barrister or solicitor is going beyond legal precedence and into 
international peer pressure. An ILS can be appropriately used to highlight that Australian or 
Queensland legislation does not conform to a Convention or Recommendation. However, should 
the case deal with a breach of existing law based or modified by an ILS, citing the ILS is a good 
way to remind the court of its origin. It’s a new legal paradigm critically lacking in Queensland’s 
labour law practice. 
The following section discusses the research methodology used in this paper. It is 
followed by a comparative discussion of results between the prevalence of ILSs and other 
international standards in Queensland case history. Finally, evidence showing the international 
trend of labour disputes using ILSs for victory is discussed. 
 
AN OVERVIEW OF QUEENSLALD CASES 
During the research into Queensland’s labour law, it was seen that the ILO is mentioned 
regarding matters of legislation (which is standard procedure for a State ratifying a Convention)1. 
However, Recommendations (which are produced more of late by the ILO) do not act as binding 
agreements but rather are issues which must be put before the legal structures of the State for 
consideration. This paper looks at the instances where individuals or groups use 
Recommendations or specifically cite ILSs in their case and not whether they are using the 
                                                            
1 A Convention is the ‘hard‐law’ of the ILO, meaning that governments who have signed a Convention must ingrain 
the legal obligations said Convention requires in its national law.  
Industrial Relations Act or other instances of Australian law that has been reformed to conform 
to ILSs. 
Two cases have stood out, Kuhler v. Inghams Enterprises P/L & Anor (1997) and Bale v. 
Seltsam Pty Ltd (1996). Both cases involve an individual worker as the appellant with their 
previous or current employer as respondent. Both were appeals, both cited ILSs, and both lost. 
Ms. Kuhler sought compensation from having a car accident on her return journey from her place 
of employment where she worked on a shift basis. However, she argued that due to the nature of 
the shift work, the employer (Inghams) did not consider her right to rest, leading to being over-
tired, and as such being responsible for the accident. Although the case was not lost due to ILSs, 
it was the manner the Court addressed ILSs that was surprising.  
 
But the only evidence from which it might be inferred that this knowledge, or any 
part of it, extended beyond this narrow coterie of specialists was Dr. Morrison's 
evidence [on the effect shifting rosters has on sleep] that the International Labour 
Organization in Geneva published guidelines on shift work strategies and 
recommendations. However he did not elaborate on what those guidelines were; 
whether, in particular, they dealt with alternating shift rosters. More importantly 
he did not say, and perhaps he did not know, how widely these guidelines were 
known outside those who, like Dr. Morrison, had a special interest in the topic. It 
could not be inferred, for example, that these guidelines were known to anyone in 
industry in Australia. It was not suggested that there was any other information 
known to or generally available to employers which indicated that there was any 
danger to employees arising out of alternating rosters of this kind. (Kuhler v. 
Inghams Enterprises P/L & Anor, 1997) 
 
From this statement, it is inferred that because an employer or worker does not know of ILSs 
then they should not be legally interpreted (if the ILS in question is a Recommendation) or 
applied (if it is a Convention) by the Court. The Court stipulated doubt over whether the ILO had 
guidelines dealing with shift workers (which it does), and had the bench consulted ILOLEX (a 
database of Conventions and Recommendations) they would have seen that it is the employer’s 
responsibility to inform the worker of the need to have at least 9 hours of rest, especially if the 
worker is female, works at night, and works in the agriculture industry (R13, Night Work of 
Women (Agriculture) Recommendation, 1921) – which Kuhler did. The employer did not know 
of this, and there is evidence that the appellant tried to inform the Court, but was dismissed due 
to it not being known in Australian industry.  The Court, and appellant’s counsel, should have 
taken into account that it is the employer’s duty to inform the worker of risks associated with 
their position. If the employer had stipulated this in the contract with the appellant then 
obviously the case would be dismissed. Although other circumstances poured doubt on the 
appellant’s case, the onus of safety placed on the worker rather than the employer is contrary to 
social justice and was a missed opportunity for Queensland’s labour law. 
 In Bale v. Seltsam Pty Ltd (1996) the appellant was seeking a duty of care from the 
respondent due to the asbestos she inhaled in the early 1960s from her husband’s clothes, truck, 
and being. The case was dismissed for the main reason that the understanding of asbestos 
dangers was not advanced enough during the period of her husband’s employment. Furthermore, 
the ILO was cited but only from a conference in the 1950s concerning diseases linked to asbestos 
workers in Sydney. The case could have been made stronger if ILSs were consulted2 as can be 
seen below with Convention 139 on Occupational Cancer (1974). 
 
  Article 4 
Each Member which ratifies this Convention shall take steps so that workers who 
have been [emphasis added], are, or are likely to be exposed to carcinogenic 
substances or agents are provided with all the available information on the 
dangers involved and on the measures to be taken. 
Article 5 
Each Member which ratifies this Convention shall take measures to ensure that 
workers are provided with such medical examinations or biological or other tests 
or investigations during the period of employment and thereafter as are necessary 
to evaluate their exposure and supervise their state of health in relation to the 
occupational hazards. 
This Convention hints at the a priori responsibility of the employer to the care and duty of their 
workers and the families of their workers should the employer’s activities result in their illness. 
There are a host of arguments that could be made to strengthen individual cases, and legal 
professionals in Queensland should engage them more often in the pursuit of social justice. 
 Finally, in this research, it was plainly clear that ILSs are lacking in Queensland’s labour 
history and current practices. It is worth noting that finding the two aforementioned cases was a 
painstaking process requiring a fine-combing of numerous documents.  
 
COMPARATIVE ANALYSIS 
Is this trend of under-utilizing international standards endemic to other areas of law in 
Queensland? Not quite to the extent of labour law. Environmental, human rights, patent, 
government, and industrial law were seen to use international standards more often. During this 
                                                            
2 There are 10 different Conventions and Recommendations dealing with workplace health and safety. 
search, Wills v. State of QLD & Anor (1985) came to light. Wills was granted damages due to 
the fact that he was lifting weights heavier than the international standard. Although this case is 
related to labour law, the mention of ILSs was not present. 
 It is evident that globalization is increasingly affecting various legal bodies, especially 
environmental, industrial, and patent law as these issues are increasingly ‘borderless’.  
Environmental law draws heavily on the functions of the international community when trying to 
pressure government into drafting ‘green’ legislation. Human rights disputes similarly rely on 
international standards to support the plight of individuals or groups in Australia; whilst 
industrial law increasingly deals with transnational and multinational corporations with the result 
that international corporate law is progressively more in use (McCallum, 1994). Intra-
governmental disputes (à la Queensland v. Federal Government), especially concerning the 
Industrial Relations Act (Pittard, 1994), rely heavily on ILSs (typically by the federal 
government). Finally, the nature of patent law increasingly treads towards international 
regulation by the World Intellectual Property Organization (WIPO). 
 Yet, the global awareness of ILSs – as is seen using Canada and Switzerland – is having 
an impact on national labour laws. Prior to engaging that evidence, it is crucial to try and 
understand why Queensland – and for the most part Australia – is not engaging ILSs unlike other 
countries. Although this analysis warrants much more in-depth work, a quick glance at country 
ratifications provides some answers: Australia has ratified 55 Conventions (with 47 still in 
force), Switzerland 56 (with 47 in force), whilst Canada has only ratified 30 (with 28 in force). 
When a country ratifies a Convention federal lawyers must respond to the ILO’s Committee of 
Experts by providing reports as to how a Convention has been integrated into their country’s 
legislature. Australia has a greater degree of ILSs already integrated within national law which 
probably lessens the need for citing ILSs in labour disputes.  
 Furthermore, when a case decides to address ILSs such would typically veer towards the 
Federal Courts as the decision could have national implications. The cost associated with doing 
that could put it out of reach for many disadvantaged and poorer people that may have been 
abused in Queensland. It is an irony3 (Basu et al, 2003) that forces individuals to approach labour 
unions in the hope of seeking justice through the freedom of association. If the national 
organization of labour unions in Australia takes a worker’s case to the ILO and addresses the 
Employer’s Committee and Government of Australia justice may be achieved albeit in a 
typically long process. The trouble with this is that most workers in Queensland, and around the 
world for that matter, do not know of this process.    
  But that is only a small part of the answer. A research question emerging from this work 
is whether or not legal professionals practicing labour law in Queensland know what the ILO and 
                                                            
3 An irony because ILSs are designed to promote social justice but the mechanisms by which individual workers can 
access social justice is often beyond their financial or time‐based capabilities. 
ILSs are; what they can do to help in labour disputes (i.e. directing individuals to labour unions 
and training labour unions in assisting the worker); and how to use international law to their 
professional advantage.      
 
INTERNATIONAL LABOUR DISPUTE TRENDS 
Using a variety of electronic databases, an average result was achieved concerning the analysis 
of how many times ‘International Labour Organization’ and ‘International Labour Standards’ 
were used in Australian, Swiss, and Canadian case law (see Figure 1.0). There was no separation 
of individual workers using ILSs in their own legal disputes as this analysis was done only to 
gauge the frequency of ILO and ILS citations.  
Figure 1.0 Comparative Results: ‘ILO’ and ‘ILS’ Frequency in Case Law 
 
 As can be seen, the countries with higher numbers of ratifications do in fact exhibit a 
lower frequency concerning the use of ILO and ILS in case law. Inversely, Canada (the country 
with the least ratifications) has a higher frequency. It should be noted that this study is only 
skimming the surface. More work is needed to understand the nature of ILSs in Queensland’s 
labour history and present practice as illustrated by Chapman (2006) who states:  
A second and related theme in the Work Choices provisions on unfair dismissal is 
to continue the move away from international labour standards, particularly ILO 
Convention 158 (Convention Concerning Termination of Employment at the 
Initiative of the Employer 1982). Australian law became closely tied to this ILO 
Convention through the enactment of the 1993 Industrial Relations Reform Act 
(McCallum 1994; Chapman 2003:113-120). Since that time, Australian law has 
been successively positioned further and further away from the Convention 
standards, due in large part to the exemptions introduced into the federal 
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legislative scheme over the years, by both the Labor government from 1994, and 
the Coalition government from 1996 (Chapman 2003). The raft of additional 
exemptions in Work Choices places Australia further out of compliance with ILO 
Convention 158, even though notably the government has not sought to break 
completely with the Convention, and it remains attached to the Workplace 
Relations Act 1996 (C/h) ('WR Act') as a Schedule. (Chapman, 2006:238) 
 
The point made herein is that little is currently understood regarding ILSs in Queensland’s labour 
practice, and it is something inherently in need of further study. Gravel & Depech (2008) show, 
however, that the growing international trend is of complementarity between international and 
national standards: 
 
Beyond differences of opinion on complementarity between the international and 
national systems of labour law and on the impact of international labour 
standards, there seems to be an emerging consensus that domestic jurisdictions 
have increasingly been making reference to those standards in recent years 
(Beaudonnet, 2005; Thomas, Oelz and Beaudonnet, 2004). This trend is 
particularly significant in that ILO standards have been used in recent rulings not 
only by national jurisdictions of first instance but also by the highest jurisdictions 
of some countries. (Gravel & Depech, 2008:405) 
 
What this signifies for Queensland (and Australia) is that it is falling behind international labour 
law trends.  
 
 
RESEARCH METHODOLOGY 
Australian Legal Information Institute, CCH Online, Queensland Courts, Queensland Legal 
Indices, LawBook Online, OzCase, and WebLaw were databases scrutinized for keywords and 
phrases such as ‘ILO’, ‘International Labour Standard(s)’, ‘ILS’, ‘International Labour 
Organization’, ‘Convention’, and ‘Recommendation’.  
 
CONCLUSION 
As has been seen, the research conducted into Queensland’s labour case history was exhaustive 
and yielded little information. Intuition indicates that there is an underlying reason for this, but 
that is a matter for further research. It was also seen that other legal areas use other international 
standards in their cases with favourable outcomes. It is apparent that workers in Australia are 
missing a legal ally which is in critical need of being addressed. This was increasingly apparent 
with the short mention of labour dispute success rates in Canada and Switzerland when ILSs 
were cited. This is most often the case as ILSs are matters for the Supreme Court which would 
find it difficult to contradict international standards especially if the State has legally ratified the 
cited ILS. 
The importance of this article is that it shows a missing tool in Queensland’s labour law. 
The ILO has been a fully functioning multinational organization since 1919, and Australia has 
been a member since that year with fifty-five Conventions ratified and forty-seven still in force.4 
Representation through the use of ILSs would serve to empower workers and unite them with 
different power structures so that syndicates can effect change rather than waiting for 
governments to do so. 
This was done firstly by exemplifying how research was conducted into Queensland’s 
(and Australia’s) labour law case histories; the depiction of how other areas of Queensland law 
use international standards which revealed the ILS anomaly in stark contrast; and finally the 
growing international trend (Canada and Switzerland case studies) of success where parties use 
ILSs in labour disputes.   
Further work requires to be conducted primarily in terms of qualitative and quantitative 
empirical research targeting legal professionals. The questions asked should target whether the 
professional is familiar with the ILO and ILSs; if the professional has not heard of the ILO and 
ILSs, why not?; does the professional use or not use, accept or not accept them in labour dispute 
cases; finally, does the professional want to increase the presence of ILS in Queensland, if not, 
why not?  
 
 
 
 
 
 
 
 
 
 
                                                            
4 However, there are a number of Recommendations Australia abides to. Recommendations are ‘soft law’ 
standards whilst Conventions are ‘hard law’ standards. 
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